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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WOLFE, Special Trial Judge: Respondent determ ned a

deficiency of $5,152 in petitioner’s 1997 Federal incone tax.
The issues for decision are whether petitioner is entitled to
cl ai med deductions for: (1) Autonobile expenses incurred in
traveling between her residence and various job sites; and (2)

certain other unrei nbursed enpl oyee expenses.
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Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. Sone of the facts have been stipulated and are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in Benicia, California.

FI NDI NGS OF FACT

During the year in issue petitioner earned $24 hourly
wor ki ng as a nurse and as a nursing consultant for Pleasant Care
Corporation (PCC). Petitioner began working for PCC during the
early 1990s. Fromthat tinme through the year in issue petitioner
mai nt ai ned an apartnent in Stockton, California. During her
first few years of enploynment by PCC, petitioner regularly worked
in or near Stockton. From approximtely March 31, 1996, until
2001, she was assigned to work at various facilities outside of
Stockton. In 1997, the year in issue, petitioner was assigned to

work at facilities in the following cities:

Round trip
Job site Nunber of weeks m | eage from St ockton
Novat o 9 171
Napa 1 141
Bakersfield 11 491
Uki ah 18 337
Yuba City 10 174

Petitioner was assured by her supervisor that the assignnents

woul d only be tenporary and that she woul d be reassigned to the
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facility in Stockton. The supervisor’s assurances about the
tenporary nature of petitioner’s assignnents during 1997 were
accurate. The supervisor’s assurances that petitioner would be
reassigned to a PCC facility in or near Stockton proved to be
fal se. PCC was expanding by acquiring additional facilities,
and, at least partly for this reason, petitioner repeatedly was
assigned to work at PCC s facilities in various cities other than
Stockton until 2001. Then petitioner gave up her hopes for
reassi gnment to Stockton, told her supervisor that she woul d not
be noved about any |onger, and accepted a permanent position at a
PCC subsidiary’s facility in Vista, California.

Petitioner owned only one vehicle during the year in issue,
a 1993 Toyota Corolla. She commuted daily in that vehicle
bet ween her apartnment in Stockton and the job sites in Novato,
Napa, and Yuba City. During the periods that she worked in
Bakersfield and Wki ah, she | odged overni ght at the residence of a
cowor ker during the week and returned to her apartnent in
Stockton on the weekends. Although petitioner continued to |ive
in Stockton and seek assignnent to a PCC facility in or near
Stockton, she did not work at the Stockton facility at any tine
during the year in issue.

On her 1997 Federal inconme tax return, petitioner reported

total income of $82,085 and item zed deducti ons of $26,353. She
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cl ai med unrei nbursed enpl oyee expenses on Schedule A Item zed

Deducti ons, as foll ows:

Conti nui ng educati on $250
Books/ subscri ptions/etc. 420
Uni f or ns/ mai nt enance 1, 325
Tel ephone 625
Vehi cl e 17,190
Tot al $19, 810

She al so deducted $192 for tel ephone expenses and $782 for
uni f orm mai nt enance and $1,588 for car and truck expenses, anobng
other items, on Schedule C, Profit or Loss From Business.
Petitioner reported total business mleage of 59,610 mles, of
which 5,040 mles were reported on Schedule C. Petitioner’s
income fromher work in Bakersfield, unlike her inconme from her
work at the other |ocations, was reported as nonenpl oyee
conpensati on on the Schedule C

During 1997 petitioner maintained a |og of her vehicle's
m | eage. According to the log, her vehicle was driven a total of
48,490 m |l es between January 16, 1997, the first day of her first
j ob assignnents that year, and Decenber 31, 1997.

The record shows the nunber of round trips that were nade as
well as the m | eage between petitioner’s apartnment in Stockton
and the facilities to which she drove. The record establishes

that in addition to the undi sputed 5,040 business mles that she



drove to and from Bakersfield, petitioner drove 24,598 mles for

busi ness purposes during 1997 based on the follow ng figures:

Nunber of Round trip Tot al
Job site round trips m | eage nm | eage
Novat o 50 171 8, 550
Napa 3 141 423
Uki ah 19 337 6, 403
Yuba City 53 174 9,222
24,598

In the notice of deficiency, respondent disallowed all of
t he unrei nbursed enpl oyee expenses that petitioner clainmed on her
Schedul e A. Respondent did not make any adjustnents to
petitioner’s Schedule C.
OPI NI ON
Section 162(a)(2) generally permts a deduction for
traveling expenses incurred while away from honme in the pursuit

of a trade or business. See Conmni ssioner v. Flowers, 326 U S

465, 470 (1946). For a taxpayer to be considered “away from
home” within the nmeaning of section 162(a)(2), the taxpayer mnust

be on a trip requiring sleep or rest. United States v. Correll,

389 U. S. 299 (1967).

We have generally defined the word “honme” as used in section
162(a)(2) to refer to the vicinity of a taxpayer’s princi pal
pl ace of enploynent and not to the place where the taxpayer’s
personal residence is |located, if that personal residence is
different fromthe principal place of enploynent. Daly v.
Comm ssioner, 72 T.C. 190, 195 (1979), affd. 662 F.2d 253 (4th
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Cir. 1981). An exception is made if the taxpayer’s place of

enpl oynent in another area is tenporary as opposed to indefinite;
in that case the taxpayer’s personal residence may be her tax

home. Peurifoy v. Comm ssioner, 358 U. S. 59, 60 (1958); Mtchel

v. Comm ssioner, T.C Meno. 1999-283. Simlarly, if a taxpayer

does not have a principal place of enploynent, her pernmanent
residence is her tax hone for purposes of section 162(a)(2).

Johnson v. Comm ssioner, 115 T.C. 210, 221 (2000).

A place of business is tenporary if the enploynent is such
that termnation within a short period could be foreseen.

Mtchell v. Conm ssioner, 74 T.C. 578, 581 (1980); see M chaels

v. Comm ssioner, 53 T.C. 269 (1969). Conversely, enploynent is

indefinite if termnation could not be foreseen within a

“reasonably short period”. Stricker v. Conm ssioner, 54 T.C.

355, 361 (1970), affd. 438 F.2d 1216 (6th Gr. 1971). Wether
enpl oynent is tenporary or indefinite is a question of fact.

Peuri foy v. Conm ssioner, supra at 60-61

In Rev. Rul. 93-86, 1993-2 C.B. 71, 72 the Comm ssi oner
ruled that under section 162(a)(2) if enploynent at a work
|l ocation is realistically expected to |last (and does in fact
| ast) for one year or less, the enploynent will be treated as
tenporary in the absence of facts and circunstances indicating

ot herw se. !

IRev. Rul. 94-47, 1994-2 C.B. 18, refers to the definition of a
(continued. . .)
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In the present case, petitioner’s expenses incurred in
traveling to Bakersfield and Uki ah required an overni ght stay.
Those expenses are deductible, if at all, as traveling expenses
under section 162(a)(2). Since petitioner’s traveling expenses
incurred with respect to her work activity in Bakersfield are not
at issue, we need only decide whether the expenses petitioner
incurred in traveling to Ukiah are deductible. Petitioner worked
at six facilities in five cities during 1997. At the tine she
was assigned to work at the facility in Ukiah in June 1997, she
had al ready worked 9 weeks in Novato, 1 week in Napa, and 11
weeks at two facilities in Bakersfield between January and June
of 1997. Her work at Ukiah |asted 18 weeks until she was
transferred to Yuba Cty where she worked during the remaining 10
weeks of 1997. At the time of each assignnent, petitioner was
assured that it would be tenporary and that soon she woul d be
reassigned to the facility in Stockton.

It is clear that petitioner’s work at the facility in Ukiah,
as well as at the other facilities where she worked in 1997, was
tenporary, rather than indefinite. Petitioner stayed overnight
in Wkiah during the week when she worked there and returned to

her apartnent in Stockton only on weekends. Accordingly, the

Y(...continued)

tenporary work location in the context of commuting expenses as
“any location at which the taxpayer perfornms services on an
irregular or short-term(i.e., generally a matter of days or
weeks) basis”. In Rev. Rul. 99-7, 1999-1 C B. 361, released
after the year in issue, the Comm ssioner reconsidered the
definition of tenporary work and replaced the description in Rev.
Rul . 94-47, supra, with a l-year standard |like that set forth in
Rev. Rul. 93-86, 1993-2 C.B. 71
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travel i ng expenses she incurred on her trips to Ukiah are
deducti bl e under section 162(a)(2) to the extent that they can be
subst anti at ed.
The expenses of daily commuting, unlike traveling expenses,
are not deductible under section 162(a)(2) because they do not
nmeet the sleep or rest requirenent of United States v. Correll,

supra. See Sanders v. Conm ssioner, 439 F.2d 296, 298 (9th Cr

1971), affg. 52 T.C. 964 (1969). Rather, conmuting expenses are
deductible, if at all, under the “ordinary and necessary

expenses” provision of section 162(a). Sanders v. Comm ssioner,

supra. Cenerally, the expenses of daily comruting are not
deducti bl e because they constitute personal expenses under

section 262. Fausner v. Conm ssioner, 413 U S. 838 (1973); sec.

1.262-1(b)(5), Income Tax Regs. An exception exists for
commuti ng expenses to sone jobs that are tenporary, as opposed to
indefinite, in duration.? See, e.g., Frederick v. United States,

603 F.2d 1292 (8th Cir. 1979).

In cases involving a variety of circunstances, this Court
and ot her courts have established and applied the rule that
expenses incurred in comuting to a job site are deductible if
work at the job site is tenporary, but not if it is for an
indefinite period. See Ellwein v. United States, 778 F.2d 506,
511 (8th Cr. 1985); Dahood v. United States, 747 F.2d 46, 48

2 As di scussed above, the tenporary or indefinite test serves a
simlar function in the sec. 162(a)(2) context. Frederick v.
United States, 603 F.2d 1292, 1295 (8th Cr. 1979). The
underlying premse in both situations is the idea that a

t axpayer’s choice of residence is circunscribed by his expected
termof enploynent. |d.
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(1st GCr. 1984); Neal v. Conm ssioner, 681 F.2d 1157, 1158 (9th
Cr. 1982), affg. per curiamT.C Meno. 1981-407; Kasun v. United
States, 671 F.2d 1059, 1061 (7th Gr. 1982); WIllians v.

Conmi ssioner, T.C. Meno. 1990-467; Epperson v. Conm ssioner, T.C.
Menp. 1985-382.

| n Epperson, the taxpayer was an ironworker who, during
1981, commuted daily to various job sites fromhis hone in

Sef fner, Florida:

Round trip
Job site Nunber of days m | eage from Seff ner
New Wl es 92 44
Pal at ka 26 300
St. Petersburg 43 30
Crystal River 37 160

After finding that all of the jobs were tenporary, rather than
indefinite, we held that the taxpayer’s comuti ng expenses to the
job sites in Pal atka and Crystal River were deductible, but his
commut i ng expenses to the job sites in New Wal es and St.
Pet ersburg were not deducti bl e because they “were clearly within
the general area of the petitioner’s residence”. |[|d.

O her courts have |ikew se inposed a requirenent that for a
taxpayer’s commuti ng expenses to be deductible the taxpayer’s
resi dence nust be distant fromthe tenporary job site. |n Dahood

V. United States, supra at 48, the Court of Appeals for the First

Crcuit explained the rationale for permtting the deduction of
commut i ng expenses to tenporary job sites:

A judicial exception has been carved out of this
general rule [that daily commuti ng expenses are not
deducti ble] to cover instances when people conmmute | ong
di stances to their workplaces for business, rather than



- 10 -

personal, reasons. This exception permts taxpayers to
deduct commuti ng expenses to a job that is tenporary,
as opposed to indefinite, in duration. The exception
has been deened necessary because “it is not reasonable
to expect people to nove to a distant |ocation when a
job is foreseeably of limted duration.” Ilnplicit in
this exception is the requirenent that the taxpayer
comute to a worksite distant fromhis or her

residence. Wthout such a requirenent, the absurd
result would obtain of permtting a taxpayer, who
comuted to a succession of tenporary jobs, to deduct
commuti ng expenses, no matter how close these jobs were
to his residence. [Enphasis added; citations omtted.]

See also Ellwein v. United States, supra at 512 (holding that a

t axpayer can deduct commuti ng expenses to a tenporary job site if

it is outside the area of the taxpayer’s regul ar abode).
Respondent argues that petitioner’s tenporary travel to work

sites distant from her hone in Stockton should be disall owed

under the so-called “two-prong test” of Rev. Rul. 94-47, 1994-2

C.B. 18. In that ruling, largely devoted to respondent’s

expl anation of his reasons for refusing to follow this Court’s

opinion in Wal ker v. Comm ssioner, 101 T.C 537 (1993),

respondent stated: “A taxpayer may deduct daily transportation
expenses incurred in going between the taxpayer’s residence and a
tenporary work |l ocation outside the netropolitan area where the
t axpayer lives and normally works.”

Petitioner has satisfied the requirenents of Rev. Rul. 94-
47, 1994-2 C B. at 19 because of the peculiar circunstances of
this case. As we have found, petitioner’s enploynent in issue
was tenporary. Plainly it was distant from her hone in Stockton.
For years, including a portion of 1996, petitioner also had been

enpl oyed in Stockton. Starting in 1996, at |east partly because
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her enpl oyer had acquired new facilities distant from Stockton,
petitioner agreed to a series of tenporary assignnents requiring
her to travel substantial distances from Stockton. Her
supervi sor repeatedly prom sed her reassignnent to a facility in
t he St ockton area.

Petitioner had established her hone near her place of
enpl oynent and only accepted tenporary assignnents outside that
area on the prom se of reassignment within the Stockton area.
She had no reason to disbelieve her supervisor during the year in
issue. In a later year, when she did cease to believe the
prom ses of her supervisor, she changed her place of enploynent.
Under these circunstances, in our view throughout the year in
i ssue petitioner properly regarded the Stockton vicinity as the
metropolitan area where she “lives and normally works”.
Therefore, even under respondent’s own revenue ruling, and the
rul e advocated by respondent in this case, petitioner correctly
deducted transportation expenses incurred in going between
Stockton and her tenporary work sites at Novato, Napa, and Yuba
City to the extent such expenses are substanti ated.

Respondent’s reliance on Aldea v. Conm ssioner, T.C Meno.

2000- 136, is unwarranted since the circunstances there were
entirely different fromthe present case. In Al dea, we stated:

Petitioner has not established any busi ness reason
for living in Yuba City; her decision to |live there was
entirely personal. * * * The record does not indicate
that petitioner ever worked in, had the prospect of
work in, or had any other business tie to Yuba GCty.
The union hall where petitioner received her job
assignnments was in Sacranmento, which is south of Yuba
Cty, and all of petitioner’s work sites were south of
Sacr anment o.
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The I ong conmutes in Al dea were for personal reasons and
nondeductible; in contrast, the long commutes in this case were
for enpl oynent reasons and therefore are deductible to the extent
t hey are substanti at ed.

Section 274(d) inposes stringent substantiation requirenents
for clained deductions relating to traveling expenses and to the
use of “listed property”, which is defined under section
280F(d) (4) to include “any passenger autonobile”. Under section
274(d), no deduction clained with respect to the use of a
passenger autonobile shall be allowed unless the taxpayer
substanti ates specified elenents of the use by adequate records
or by sufficient evidence corroborating the taxpayer’s own
statenent. These substantiation requirenents supersede the

doctrine of Cohan v. Conmm ssioner, 39 F.2d 540 (2d G r. 1930),

under which we may approxi mate expenses in certain cases where
t he exact anmount cannot be determi ned. Sec. 1.274-5T(a),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
The el enments that nust be substantiated wth respect to
deducti bl e expenses for business use of an autonobile are: (1)
The anobunt of the expenditures; (2) the mleage for each business
use of the autonobile and the total mleage for all use of the
aut onobil e during the taxable period; (3) the date of the

busi ness use; and (4) the business purpose for the use of the
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autonobile. Sec. 1.274-5T(b)(6), Tenporary Inconme Tax Regs., 50
Fed. Reg. 46016 (Nov. 6, 1985).

To neet the adequate records requirenents of section 274(d),
a taxpayer mnmust maintain sone formof records and docunentary
evidence that in conbination are sufficient to establish each
el enent of an expenditure or use. Sec. 1.274-5T(c)(2), Tenporary
| ncone Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). A
cont enporaneous | og is not required, but corroborative evidence
to support a taxpayer’s reconstruction of the el enents of
expendi ture or use nust have “a high degree of probative value to
el evate such statenment and evidence” to the level of credibility
of a contenporaneous record. Sec. 1.274-5T(c)(1l), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985).

On her 1997 Federal inconme tax return, petitioner clained
that during 1997 her vehicle was driven 62,730 mles, of which
59, 610 were business mles. On her Schedule A, petitioner
reported business ml|eage of 54,570 mles, and on her Schedul e C,
she reported business mleage of 5 040 mles. Her vehicle
expenses were conputed using the appropriate standard m | eage
rate for 1997 of 31.5 cents. See Rev. Proc. 96-63, 1996-2 C. B
420, 422.

During 1997 petitioner nmaintained a | og of the odoneter
readi ngs for her vehicle. The log contains the nanmes of the

cities to which petitioner drove. The |log shows that the vehicle
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was driven a total of 48,490 mles between January 16, 1997, the
first day of her first job assignnent that year, and Decenber 31,
1997. Petitioner submtted two vehicle maintenance receipts that
showed t he odoneter readings on Cctober 5, 1997, and January 13,
1998. The odoneter readings on the receipts were consistent with
petitioner’s | og.

Al though the | og apparently accurately reflects petitioner’s
total m|eage for the year, the record does not clearly show what
portion of the total mles was driven for business purposes. The
mleage in petitioner’s | og was not recorded precisely. For
exanple, the mleage for any given day was generally identical to
the mleage fromthe day before, and her daily m | eage was al ways
rounded to the nearest nmultiple of ten. Petitioner testified
that she often estimated the mleage fromthe anount of tinme she
spent driving. For exanple, she admtted that it was not unusual
for her to sinply equate one hour of driving with a di stance of
60 m | es.

Al t hough revenue procedures permt taxpayers to use a per-
mle estimate of autonobile expenses in |ieu of docunenting
actual expenses, taxpayers nust still prove the actual business

mles driven during the year. See Power v. Conm ssioner, T.C

Meno. 1990-583. The level of detail required to substantiate the
nunber of business mles driven may vary dependi ng upon the facts

and circunstances. Sec. 1.274-5T(c)(2)(ii)(C, Tenporary I|Incone



- 15 -
Tax Regs., 50 Fed. Reg. 46018 (Nov. 6, 1985). \Were a taxpayer
makes regular trips to a certain location, she my satisfy the
adequate record requirenent by recording the total nunber of
mles driven during the year, the length of the route once, and
the date of each trip at or near the tine of the trips. Id.

In the present case petitioner has substantiated the nunber
of round trips she nade for business purposes between her
resi dence and her tenporary work sites and the distance of each
round trip. We have found that in addition to the undi sputed
5,040 business mles that petitioner drove to Bakersfield, she
al so drove 24,598 mles to various tenporary work sites during
1997. Since petitioner has satisfied the adequate record
requirenent for this mleage and therefore substantiated this
busi ness expenditure, we hold that petitioner is entitled to the
cl ai mred deduction to the extent of the substantiated m | eage
(24,598 mles plus the undisputed 5,040 mles) at the appropriate
rate for 1997

| f a taxpayer’s otherw se deductible traveling expenses are
rei mbursed by her enployer, the taxpayer is entitled to a
deduction only for the anounts in excess of the reinbursenents.

See Jackson v. Comm ssioner, T.C. Mnp. 1999-226; sec. 1.162-

17(b) (3), Inconme Tax Regs.; sec. 1.274-5T(f)(2)(iii), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46028 (Nov. 6, 1985).
Petitioner adnmitted that her enpl oyer reinbursed her $525

for her vehicle expenses in 1997. Petitioner did not report the
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rei mbursenments on her tax return. Thus, petitioner’s deduction
for enpl oyee expenses nust be adjusted accordingly.

In addition to disallow ng petitioner’s vehicle expenses,
respondent al so disallowed all of petitioner’s other unreinbursed
enpl oyee expenses, consisting of continuing education,
books/ subscri ptions, uniforns/ mai ntenance, and tel ephone
expenses.

Deductions are a matter of |egislative grace, and a taxpayer
bears the burden of proving entitlenent to any deduction cl ai ned.

See Rule 142(a); INDOPCO, Inc. v. Conm ssioner, 503 U S 79, 84

(1992).3% A taxpayer is required to maintain records sufficient
to enable the Comm ssioner to determ ne the correct tax
liability. See sec. 6001; sec. 1.6001-1(a), Incone Tax Regs. W
recogni ze that under certain circunstances, the Court may
estimate the anount of a deducti bl e expense. Cohan v.

Conmi ssioner, 39 F.2d at 543-544. However, in order to estimte

t he anmount of an expense, we nust have sone basis upon which to

make the estimate. Vanicek v. Conm ssioner, 85 T.C 731, 742-743

(1985). Wthout such a basis, any all owance woul d be sheer

ungui ded | argesse. WIllians v. United States, 245 F.2d 559, 560

(5th Gir. 1957).

3 W note that sec. 7491(a) does not affect the burden of proof
where a taxpayer fails to substantiate a deduction. Hi gbee v.
Conmm ssioner, 116 T.C 438, 443 (2001).
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At trial, petitioner did not introduce a single piece of
docunentary evidence in support of any of the deductions in issue
except for her travel expenses. Likew se, petitioner did not
offer testinony in support of any of those deductions. Because
the record contains no evidence upon which we could base an
estimate, we nust sustain respondent’s determ nations in regard
to unrei nbursed enpl oyee expenses ot her than notor vehicle
expenses.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




